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Agenda
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 Introduction

 Cannabis overview

 Recent history of marijuana legalization

 What does this mean for my Tribe?

 What steps should my Tribe take?

 Wrap up and questions



Quick Overview on Cannabis
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Cannabinoids: CBD and THC
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 Cannabis plants produce chemicals 
called cannabinoids

 There are 85 different cannabinoids

 Two cannabinoids produced in greatest abundance are 
cannabidiol (CBD) and Δ9-tetrahydrocannabinol (THC)

 Only THC is psychoactive

CBD-type cannabinoid



Industrial Hemp
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 Industrial Hemp is a distinct variety of the cannabis 
sativa species
 <.3% THC  NOT psychoactive
 Tall, slender, fibrous

 Uses:
 Paper, textiles, plastics, construction, health food, animal feed, fuel, etc. 

 2013 Farm Bill, Sec. 7606, Legitimacy of Industrial Hemp Research
 Defines industrial hemp (<.3% THC) and authorizes institutions of higher 

education or State departments of agriculture, in states where hemp is 
legal, to grow hemp for research or agricultural pilot programs. 



Marijuana Products
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 Clones/Clippings/Seeds

 Dried Flower (includes pre-rolled joints)

 Concentrates 
 Bubble hash, shatter, wax, oil, tinctures, capsules

 Topicals

 Infused Edibles

 Infused Liquids



Federal Law
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Federal Law
The possession, 
distribution, and 
manufacturing of 

marijuana, and aiding and 
abetting such offense, is a 

violation of the federal 
Controlled Substances 

Act. 
21 U.S.C. § 841(a)

It is unlawful to knowingly 
lease any place for the 

purpose of distributing a 
controlled substance.

21 U.S.C. § 856

Property involved in the 
sale and distribution of 

marijuana may be subject 
to seizure by, and 

forfeiture to, the federal 
government. 

21 U.S.C. § 881(a) 
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The Controlled Substances Act (1970s)
21 U.S.C.13 § 801 et seq.
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 Nixon’s “War On Drugs”

 Marijuana is a “Schedule I” Controlled 
Substance
 High potential for abuse.
 No currently accepted medical use in treatment.
 Lack of accepted safety for use of the drug under medical 

supervision.
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Possession
Any amount (first offense) misdemeanor 1 year $ 1,000

Any amount (second offense) misdemeanor 15 days* $ 2,500

Any amount (subsequent offense) misdemeanor or felony
90 days* - 3 
years

$ 5,000

* Mandatory minimum sentence

Sale
Less than 50 kg felony 5 years $ 250,000

50 - 99 kg felony 20 years $ 1,000,000

100 - 999 kg felony 5 - 40 years $ 500,000

1000 kg or more felony 10 years - life $ 1,000,000

To a minor or within 1000 ft of a school, or other specified areas carries a double penalty.

Gift of small amount -- see Possession

Cultivation
Less than 50 plants felony 5 years $ 250,000

50 - 99 plants felony 20 years $ 1,000,000

100 - 999 plants felony 5 - 40 years $ 500,000

1000 plants or more felony 10 years - life $ 1,000,000

Paraphernalia
Sale of paraphernalia felony 3 years $ 0

NORML, available athttp://norml.org/laws/item/federal-penalties-2#mandatory (Sept. 2, 2014)



Federal Enforcement and Policy Developments
2009 Ogden Memo; 2012 and 2013 Cole Memos; FinCEN; Dept. of Reclamation
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Ogden Memo (10/19/2009)

1/14/201513

 Memo from Deputy Attorney General, David Ogden, to US Attorneys
 US Attorneys “should not focus federal resources . . .  on individuals whose 

actions are in clear and unambiguous compliance with existing state laws 
providing for the medical use of marijuana.”

 In contrast, “prosecution of commercial enterprises that unlawfully market and 
sell marijuana for profit continues to be an enforcement priority.”

 The following conduct is NOT in clear and unambiguous compliance:
 Unlawful possesion or use of firearms;
 Violence;
 Sales to minors;
 Financial and marketing activities inconsistent with state law, 

including evidence of money laundering activity and/or financial 
gains or excessive amounts of cash;

 amounts of marijuana inconsistent with state law;
 Illegal possession or sale of other controlled substances; and
 Ties to other criminal enterprises.

 Guidance only, does not “legalize” medical marijuana or “provide a legal defense 
to a violation of federal law.”



Cole Memo (6/29/2011)                    
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 Memo from Deputy Attorney General James Cole to US 
Attorneys

 Provide “guidance regarding Ogden Memo” in light of “Green 
Rush.”

 “[W]ithin the past 12 months, several jurisdictions have considered 
or enacted legislation to authorize multiple large-scale, privately-
operated industrial marijuana cultivation centers…[with] revenue 
projections of millions of dollars. . . . The Ogden [Memo] was 
never intended to shield such activities from federal enforcement 
action and prosecution, even where those activities purport to 
comply with state law.” pg. 2.



Cole Memo (8/29/2013) 
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 In light of WA’s and CO’s new laws, DOJ identifies 8 federal enforcement priorities 
 preventing the distribution to minors;
 preventing revenue from going to criminal enterprises, gangs, and cartels;
 preventing the diversion to other states;
 preventing state-authorized activity from being used as a cover for the 

trafficking of other drugs or illegal activity;
 preventing violence and the use of firearms; 
 preventing drugged driving and the exacerbation of other adverse public 

health consequences;
 preventing the growing of marijuana on public lands; and
 preventing possession or use on federal property.

 DOJ’s guidance relies upon expectation that state governments “implement strong and 
effective regulatory and enforcement systems,” with “robust controls and procedures on 
paper,” and “effective in practice.”  “If state enforcement efforts are not sufficiently robust to 
protect against [8 enforcement priorities] the federal government may seek to challenge the 
regulatory structure.”

 Reversal of earlier Cole Memo:  The size of an operation is no longer a “proxy” for 
determining whetherthe operation implicates DOJ’s enforcement priorities.  

 Guidance only, individual prosecutors have discretion to deviate from federal enforcement 
priorities.



FinCEN Memo (2/14/2014)
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 The Financial Crimes Enforcement Network (FinCEN) 
published guidelines for banks providing financial 
services for marijuana-related businesses.

 The current Banking Security Act (BSA), requires 
financial institutions to file Suspicious Activity Reports 
(SARs) on businesses they suspect to be engaged in 
potentially illegal activity.

 Under the new guidelines, Banks must continue to file SARs
 (1) “Marijuana Limited” SAR 

 businesses that appear to be operating legally, and not engaging in activities that will interest federal 
prosecutors (as detailed in the Cole Memo of August 29, 2013), 

 (2) “Marijuana Priority” SAR 
 businesses that appear to be in violation of state law or interfering with federal enforcement priorities

 (3) “Marijuana Termination” SAR 
 where a financial relationship with a marijuana-related business is terminated due to suspected violations.



Casinos – Financial Institution
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 FinCEN's guidance applies to all financial institutions covered 
under FinCEN regulations, including casinos." FinCEN's public affairs 
director Stephen Hudak

David Migova, Feds: Casinos must track pot business owners, workers at game tables, The 
Denver Post, June, 24, 2014, available at 
http://www.denverpost.com/marijuana/ci_26020649/feds-casinos-must-
track-pot-business-owners-workers

 Jim Dowling, a former White House advisor on money laundering issues and 
now a regulatory consultant to casinos, told gaming executives they are 
obligated to follow the same marijuana guidelines as banks.  “Casinos can’t 
accept any money from them, or they have to comply with the new 
government guidance,” Dowling said.

Nathan Halverson, Feds Warn Casinos to Turn Away Gamblers With Medical Marijuana 
Ties, KQED News, June 12, 2014, available at 
http://ww2.kqed.org/news/06/12/2014/-medical-marijuana-banks-casinos-
federal-regulation



Dept. of Reclamation
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 The problem with failing to 
reschedule:
 “Reclamation’s obligation as a Federal agency to uphold Federal law prohibits 

it from approving the use of Reclamation water or facilities to facilitate 
activities prohibited by the CSA.” 

 Empty Threats?
 Reclamation employees who become aware that Reclamation facilities or the 

water it supplies are being used to facilitate cultivation of marijuana, must 
report such information to their regional director, who will report to the 
DOJ.

 Reclamation Manual Policy, Temporary Release, “Use of Reclamation Water 
or Facilities for Activities Prohibited by the Controlled Substances Act of 
1970,” (May 16, 2014).



2014 Federal Spending Bill

1/14/201519

 In the very same federal spending bill that Congress is using to block DC’s 
recreational marijuana ballot initiative, Congress is treating medical marijuana 
very differently.

 New spending law will prohibit the Department of Justice — including 
DOJ’s Drug Enforcement Administration — from using federal funds 
to interfere with states’ implementation of their own medical 
marijuana laws.

Sec. 538. None of the funds made available in this Act to the Department of Justice
may be used, with respect to the States of Alabama, Alaska, Arizona, California,
Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii, Illinois, Iowa,
Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, Oregon,
Rhode Island, South Carolina, Tennessee, Utah, Vermont, Washington, and
Wisconsin, to prevent such States from implementing their own State laws that
authorize the use, distribution, possession, or cultivation of medical marijuana.



Federal Income Tax - IRC § 280E

1/14/201520

 Licensed marijuana businesses are only permitted a 
deduction for cost of goods sold.

 “No deduction or credit shall be allowed for any amount paid 
or incurred during the taxable year in carrying on any trade 
or business if such trade or business (or the activities which 
comprise such trade or business) consists of trafficking in 
controlled substances (within the meaning of schedule I and 
II of the Controlled Substances Act) which is prohibited by 
Federal law or the law of any State in which such trade or 
business is conducted.”



Across the Country…
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 For a link to a map illustrating state marijuana laws, go to Marijuana Policy Project, available at 
http://mpp.org/states/ (Jan. 2015)


4 states legalized the recreational, adult use of marijuana
 2012: Washington, Colorado
 2014: Oregon, Alaska, Washington D.C.

 23 states, plus WA D.C., recognize and permit the medical use of cannabis
 1996: California
 1998: Alaska, Oregon, Washington
 1999: Maine
 2000: Colorado, Hawaii, Nevada
 2004: Montana
 2006: Rhode Island
 2007: New Mexico, Vermont
 2008: Michigan
 2010: Arizona, New Jersey
 2011: Delaware, Washington, D.C.
 2012: Connecticut, Massachusetts
 2013: New Hampshire, Illinois
 2014: Maryland, Minnesota, New York



Changes?
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 New President, 2016

 Republican controlled Congress, 2015

 New U.S. Attorney General (Eric Holder resigning)

 New U.S. Deputy Attorney General (James Cole resigning)

 New U.S. Attorney for Western Dist. of  WA (Jenny Durkan resigning)

 Nebraska and Oklahoma's suit against Colorado alleging federal 
preemption



Washington
Initiative 692 (2008), Chapt. 69.51A RCW

Initiative 502 (2012); Chapt. 69.50 RCW
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WA’s MMJ – Chapt. 69.51A RCW
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The days of an unregulated medical marijuana market in Washington 
are likely numbered. 

 Medical (I-692) passed by 59% of WA voters in 1998. 
 Most important amendment occurred in 2011, SB 5073.  As a result of 

Governor Gregoire’s partial veto of SB 5073, the medical marijuana law 
remains largely unregulated. 

 Permits “qualifying patients,” and their “designated providers” to possess 15 
plants and 24 oz. of useable cannabis.

 Only provides an affirmative defense  activity is still illegal.  
 See State v. Reis, 180 Wn. App. 438 (2014) (despite language stating compliance 

with state’s medical marijuana laws “does not constitute a crime,” statutory 
construct only provides patients an affirmative defense” because legalization 
required a state-wide patient registry, which was vetoed by the governor).

 Permits collective growing via “collective gardens”
 “No more than ten qualifying patients may participate in a single collective 

garden at any time.”  RCW 69.51A.085.
 15 plants per patient, up to 45 plants 
 24 oz. useable cannabis per patient, up to 72 oz.



WA’s Recreational MJ – I-502
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 I-502 passed by 55.7% of WA voters in 2012
 Legalized possession of small quantities of marijuana by individuals 

21 and over and created a licensing scheme to grow, process, and 
distribute recreational marijuana.
 Producer’s license 
 Processor’s license 
 Retailer’s license

 Highly regulated system, administered by the state’s Liquor 
Control Board.  See Chapt. 314-55 WAC.
 Significant requirements on tracking product from “seed to sale”
 Significant record keeping requirements and monthly reporting to 

LCB and DOR.
 Significant restrictions on ownership and investing in an I-502 

licensed business, including: state residency; prohibition on 
vertical integration; 3 license limit; etc.



Legal Possession Limits
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In Washington, it is legal for an adult over the age of 21 to possess:

 1 oz. useable marijuana,

 16 oz. of marijuana-infused 
product in solid form, 

 72 oz. of marijuana-infused product in liquid form, or

 7 grams of concentrate

Selling marijuana to minors remains a felony.



WA DUIs and Public Consumption
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 I-502 established a per-se DUI limit for marijuana, similar to 
alcohol. 
 5ng/ml active THC blood concentration.

 Public use of marijuana (so long as possession is within legal 
limit) is a civil penalty and subject to a fine.  



Terminology

28

 Useable Marijuana: dried flower

 Infused Products: “products that contain marijuana or 
marijuana extracts and, are intended for human use, and have 
a THC concentration greater than 0.3 % and no greater than 
60 %.”

 Concentrates: “products consisting wholly or in part of the 
resin extracted from any part of the plant Cannabis and 
having a THC concentration greater than 60%.”

1/14/2015



Overview of LCB Rules
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Licenses

 Producer: Grower (cannot package/label flower for 
consumer)

 Processor: Extraction, baking, packaging.

 Retailer: Sells to consumers (no packaging)
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Licenses cont.
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31

 Producer
 Currently, licensees are limited to one 21,000 square foot grow 
 No limit on the number of state-issued producer licenses, although 2 million square feet 

statewide canopy limit and 30-day window to apply for a license closed in December 2013.  
LCB proposed amending statewide limit to 8.5 million square feet.

 Processor
 Required middleman between grower and retailer
 No limit on number of state-issued processor licenses, although 30-day window to apply 

for a licensed closed in December 2013.

 Retailer
 Statewide: 334 licenses
 Individuals/entities limited to interest in 3 licenses. One entity/individual cannot have an 

interest in more than 1/3 of licenses allotted to a specific jurisdiction
 Producer/processor may not have direct or indirect interest in a retailer and vice versa.  

PROHIBITS vertical integration (unlike Colorado)



Individual Qualifications
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 3 months WA residency

 Criminal history

 21 years of age

 Current on all Washington tax obligations as individual or 
company in which you are an owner

 Individual limited to an interest in 3 producer/processor licenses 
OR 3 retail licenses
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Who Must Qualify?
 Owners and Spouses

 General/limited partners, members/managers, stockholders, corporate officers, and other owners in 
a multilevel ownership structure

 Financiers and Spouses 
 Financiers must qualify, but not necessarily a true party of interest
 Any person or entity that has made or will make an investment in the licensed business.  This includes 

investment by gift or loan (with or without interest)

 Right to Profits
 Entity/Person who is in receipt of or has a right to receive a percentage of the profits in exchange for 

a loan or their expertise.

 Persons who exercise control of business -The board will conduct an investigation of any person or 
entity who exercises any control over the business operations. This may include both a financial 
investigation and/or a criminal history background.

 A True Party of Interest in a retail license applicant cannot also be a true party of interest in a 
producer or processor license applicant
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Criminal History
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 No one individual may have more than 8 points

Points History

12 Felony in last 10 years *Disqualified*

8 Currently under supervision for felony *Disqualified*

5 Gross misdemeanor in last 3 years

4 Misdemeanor in last 3 years
Exception for 2 misdemeanor convictions for the 
possession of marijuana within the past 3 years (but 
prior to 12/6/2013), but must be disclosed to LCB.

4 Failure to disclose any of the above

1/14/2015



I-502: 1,ooo’ Buffer

35

 Locations cannot be within 1,000 feet of the perimeter of the 
grounds.  Distance measured “as a crow flies”   
 Child Care Center (licensed by state, does not include in-home 

licensed daycares)
 Playground/Public Park 
 Elementary School/Secondary School 
 Recreation Center or Facility 
 All-ages Game Arcade 
 Public Transit Center (not just bus stop, but park and ride, etc.)
 Library

1/14/2015



WA Uniform Controlled Substances Act

1/14/201536

 State law, RCW 69.50.435, doubles the criminal penalty if a person 
distributes, possesses with intent to distribute, or manufactures 
marijuana at the following locations:
 In a school
 On a school bus
 In a public park
 In a public housing project designated as drug-free
 On a public transit vehicle
 In a bus shelter
 At a civic center designated drug-free
 Within 1,000 feet of

 School bus stop
 School grounds
 Civic center designated drug-free



Federal Law
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 Federal law, 21 U.S.C. § 860, doubles the criminal penalty if 
a person distributes, possesses with intent to distribute, or 
manufactures marijuana within the following:
 1,000 feet of:
 public or private elementary,
 vocational, or secondary school,
 public or private college, junior college, or university,
 playground, 
 public housing facility, or

 100 feet of:
 youth center, 
 public swimming pool, or 
 video arcade facility

1/14/2015



State-Wide Plant Canopy
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 2 (or 8.5) million sq. feet of plant canopy

 Tier 1: Less than 2,000 sq ft plant canopy (1,400)

 Tier 2: 2,000 – 10,000 sq ft plant canopy (1,400-7,000)

 Tier 3: 10,000 – 30,000 sq ft plant canopy (7,000-21,000)

 LCB may reduce a licensee’s canopy size, if 50% of the 
designated space is not met in the first year of operation.

1/14/2015



Security
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 ID Badges
 Employees must have ID Badges at all times

 Visitor’s Log

 Alarm Systems
 At all entry points and perimeter windows

 Video Surveillance
 640 x 470 pixels
 Internet protocol (IP) compatible
 Surveillance system storage device is secured on-site
 Continuously recorded 24 hours a day; recordings kept for 45 days
 Clear and certain identification of any individual or activity on the licensed premises (everything 

except the bathroom)

 No Firearms

1/14/2015



Traceability

40

 What must be tracked:
 When plants are harvested, destroyed, tested;
 Any instances of theft;
 When plant reaches 8” of height/width, plant must be tagged and tracked 

individually;
 Records of pesticides, soil amendments, fertilizes, etc.;
 Complete inventory of all seedlings, clones, plants, lots of usable marijuana 

or trim, other plant matter, batches of extract, and marijuana infused 
products;

 Transportation (time, transporter, expected delivery, product, weight)
 Quality assurance test results; and
 Free samples used for testing, provided to retailers, or provided to the LCB 

for quality assurance compliance checks
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Servings/Units
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 Infused Products
 Single Serving: 10 mg of THC or Delta 9 per serving
 Single Unit (a single package): Edible/liquid: 100 mg of THC or 

Delta 9 per unit
 Special packaging requirements when more than one serving in 

a unit.

 Concentrates
 1 gram

1/14/2015



Packaging – WAC 314-55-105
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 LCB must pre-approve all marijuana-infused products, labels and packaging prior to 
offering these items for sale. If the board denies the product, the processor may request 
an administrative hearing.

 Child Resistant Packaging of Infused Products
 Solids sealed in 4 mil plastic, heat sealed, no dimple or easy open tab
 Liquids sealed using a metal crown cork style bottle cap
 *NEW PROPOSED REVISION*  Solid infused products containing more than one 

serving must be sold in a package that remains child resistant after the package is opened. 

 Required disclosures on labels  and on accompanying material

 Labels must comply with the version of NIST Handbook 130, Uniform Packaging and 
Labeling Regulation adopted in chapter 16-662WAC.  All product must be packaged by 
processor for final sale to consumer (pre-packaged and pre-weighed)

1/14/2015



Infused Product Label
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Marijuana-infused products, sold at retail, must include accompanying material that 
contains additional warnings and information, see WAC 314-55-105.



Extraction
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 Butane, etc. Extraction
 May use hydrocarbons N-butane, isobutane, propane, or heptane
 Must be at least 99% purity
 Professional grade closed loop extraction system 
 Proper ventilation
 Control all sources of ignition where flammable atmosphere may be present

 CO2 Extraction
 Professional grade closed loop CO2 gas extraction system 
 The CO2 must be of at least ninety-nine percent purity.

 Other Methods
 Heat, screens, presses, steam distillation, ice water, and other methods to create kief, hashish, bubble 

hash, or infused dairy butter, or oils or fats derived from natural sources, and other extracts.

 Other Solvents
 Food grade glycerin, ethanol, and propylene glycol solvents to create extracts.
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Prohibited Infused Foods
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 Prohibited from infusing marijuana with “potentially hazardous foods” as that term is defined in 
WAC 246-215-01115(88).  
 Any food that has to be acidified to make it shelf stable;
 Food items made shelf stable by canning or retorting (according to the Liquor Control Board, this 

would include pasteurization);
 Fruit or vegetable juices (not including shelf-stable concentrates);
 Fruit or vegetable butters;
 Pumpkin pies, custard pies and any pies containing egg;
 All dairy products, including butter, cheese, ice cream and milk; and
 Dried or cured meats.
 A processor may infuse dairy butter or fats to prepare allowable infused products, but the infused 

butter or fats may not be sold as stand-alone products. 
 Vinegar and oil derived from natural sources may be infused with dried marijuana if the plant material 

is removed from the final product and the vinegar 

 Infused edibles “designed to be especially appealing to children” are prohibited. 
 gummy candies, lollipops, cotton candy and brightly-colored products. 

 All infused products must be homogenized to ensure uniform disbursement of cannabinoids
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State Certified Testing Labs
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 All product must undergo testing by a certified testing lab.

 Lab results are entered into the traceability system.

 Testing includes 
 potency analysis (THC, THCA, and CBD), 
 moisture content, 
 foreign matter inspection, and 
 micorbiological screening.

 See, American Herbal Pharmacopoeia® at 
http://www.herbal-ahp.org/order_online.htm and 
WAC 314-55-102.
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Advertising - Content
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 No statement or illustration that:
 Is false or misleading;
 Promotes over consumption;
 Represents the use of marijuana has curative or therapeutic 

effects;
 Depicts a child or other person under legal age; includes 

objects, such as toys or cartoon characters suggesting the 
presence of a child; or is designed to be appealing to children or 
persons under 21.
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Other Advertising Regulations
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 Promotional activity is severely restricted.  
 No giveaways, 
 No coupons, 
 No distribution of branded merchandise

 Advertising is subject to same 1,000’ buffer (includes billboards and 
signage on vehicles, does not include magazines, newspapers, etc.)

 Warnings
 “This product has intoxicating effects and may be habit forming.”
 “Marijuana can impair concentration, coordination, and judgment. Do not 

operate a vehicle or machinery under the influence of this drug.”
 “There may be health risks associated with consumption of this product.” 
 “For use only by adults twenty-one and older. Keep out of the reach of 

children.”
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Marijuana Excise Tax
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 The state imposes a 25% marijuana excise tax on the selling price of all wholesale and 
retail sales.  

 Sales Price:  MET is imposed on all consideration received.  No deduction for delivery 
charges or packaging costs
 MET is in addition to sales tax, and is part of the total retail price to which sales tax 

applies.  RCW 69.50.535(3).

 No MET:
 if same entity owns both producer and processor licensed facility.  
 Processor to processor sales of intermediate product

 Monthly Reporting.  Report and payment due before the 20th day of each month (for 
the previous month). 

 3-Years.  All records must be maintained and available for review for three years.  Rule 
of thumb in accounting is to retain tax records for seven years.
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Violations - Examples
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 Three year window for violations.  Examples: (rules list over 40 separate violations)
 Sale to minor: 

 1st violation - $2,500 or 10-day suspension
 2nd violation - 30 day suspension
 3rd violation - cancelation of license.

 Using unauthorized pesticides, chemicals:
 1st violation - $2,500 or 10-day suspension
 2nd violation - 30 day suspension
 3rd violation - cancelation of license.

 Advertising violation (statement/illustration):
 1st violation – $500 or 5-day suspension
 2nd violation - $2,500 or 10-day suspension
 3rd violation – 30-day suspension
 4th violation – cancellation of license

 Producer’s failure to trace software
 1st violation - $2,500 
 2nd violation – destroy 25% of harvestable plants
 3rd violation – destroy 50% of harvestable plants
 4th violation – cancellation of license 

 Violations that result in cancellation of license upon 1st incidence:
 Purchase/sale to unauthorized source
 Sales in excess of transaction limits
 True party of interest violation
 Failure to furnish required documents
 Misrepresentation of fact 1/14/2015



What does this mean for my tribe?
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DOJ Policy Statement Regarding 
Marijuana Issues in Indian Country
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 NOT a blanket authorization to begin operations
 Guidance ONLY
 Quiet, internally developed memo via DOJ working group 
Dated October 28, 2014; Released December 11, 2014
Done without consultation with tribes
Not a coordinated policy position across federal family 
Unclear coordination with DOJ HQ & District Offices

 Restates illegality of marijuana federally
 Disclaimer to enforce federal law



DOJ Policy Statement Regarding 
Marijuana Issues in Indian Country
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 Directs each U.S. District Attorney to:
 Assess all threats within the District, including those in 

Indian Country.
 Consult with the Tribes in their District on a government-to-

government basis.
 Focus enforcement efforts based on that district-specific 

assessment.

 Without a coordinated federal position both within DOJ & 
across the federal agencies, this is new territory which will 
likely result in patchwork policy



What should my Tribe consider when 
deciding whether to legalize or prohibit 

marijuana in Indian Country?
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 Historical substance abuse on reservations.

 Consider community concerns for or against
 Possible directive from general membership

 Other affected Federal Programs: HUD, IHS, 638, USDA, 
ICW

 Employment, including federal program employees

 Revenue source
 Sales
 Taxation



What should my Tribe consider when 
deciding whether to legalize or prohibit 

marijuana in Indian Country?
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 What additional resources are required if the Tribe decided to:
 Legalize marijuana in some manner?
 Prohibit marijuana?

 Reservation border or Fee-to-Trust within reservations boundaries 
activity if disapproved

 PL 280 state civil & 
criminal jurisdiction over
tribal members 

 Other statutes giving 
state jurisdiction over
tribal lands



Legal Options
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Doing nothing should NOT be an option.

1. Prohibition
2. Authorize limited adult, individual possession
3. Authorize medical cultivation and use only
4. Authorize recreational, medical cultivation, and distribution
5. Participate in state licensed recreational industry

 Licensing window closed in Dec. 2013, unknown when it will open again.  
 Although tribes may acquire majority interest in currently licensed entity, state laws would 

not allow all tribal members to receive share in profits (anyone who shares in profits must 
qualify and be approved by LCB).

 Requires robust regulatory framework



What steps should my tribe take?
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1.  Consult with your U.S. District Attorney
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 Authorization of marijuana will require consultation with 
DOJ

 Prohibition of marijuana will require consultation with 
DOJ

 DC Headquarters will need to ensure consistency in 
District-Tribal consultation process

 Diverse Tribal interests in each District



2. Make a Decision & Adopt As Tribal 
Law
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 Gather information before making a decision
 Transparency - Share information with community 
 Consider social impacts

 General membership involvement

 Consider your State’s authorization or lack thereof
 Jurisdiction & resources to implement

 Political discourse & effects

 Memorialize the decision (prohibitive or permissive) in Tribal 
law
 Some tribes may have to obtain federal approval of their 

ordinance by BIA. 



If Tribe Decides to Allow – Development of 
Robust Regulatory Framework Required
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What to Consider:
 Rules which protect against the 8 federal 

enforcement priorities (Cole Memo): 
 Distribution to minors;
 Funding criminal enterprises, gangs, and cartels;
 Interstate distribution;
 Trafficking other illegal drugs or illegal activity;
 Violence and use of firearms;
 Drugged driving and other public health consequences;
 Growing on public lands; and
 Possession or use on federal property.



If Tribe Decides to Allow – Development of 
Robust Regulatory Framework Required
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 What those rules will likely need to include
 Some method for tracing product from seedling through sale, 

to prevent product from diverting into black market
 Security requirements 
 Distance buffer from facilities with children
 Criminal background checks on managers and investors
 Advertising and packaging restrictions to protect minors
 Quantity limits on consumer sales
 Public safety regulations on acceptable extraction methods
 Required testing of product for potency and mold, etc.
 Independent, policing, enforcement division



3.  Coordinate Law Enforcement
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 MOU and/or Non-Prosecution Agreements with law 
enforcement agencies 
 Department of Justice
 BLM/Park Rangers
 State, County, City 
 BIA

 Consider PL-280 state challenges

 Consider federal challenge for BIA



4.  If Applicable, Carefully Vet Potential 
Partners
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Given the vagueness of the policy & lack of federal unanimity:

 Caution when approached by “gold rushers”

 Look to the past & present-
 Gaming management
 Natural resources today (oil boom)
 On-line lending 

 Do homework first –
 Community involvement 
 Legal implications relative to your State & US district 
 PLAN

 Then, if appropriate, choose partners who are thoroughly vetted



Lessons Learned
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 Marijuana is already on your reservation.  The goal is to 
eliminate the existing black market, whether that is through 
continued prohibition or a regulated, legal market.

 Whether a prohibitive or permissive decision, action is required!
 Do your homework
 Don’t reinvent the wheel – look to States experience.  States are 

forging through & resolving issues from which Tribes may 
benefit

 If only legalize medical - develop robust medical regulations and 
carefully consider (1) who can authorize the medical use of 
marijuana; and (2) what medical conditions must be diagnosed.



Lessons Learned
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Either medical or recreational legalization will 
require a robust regulatory scheme that 
encompasses similar controls as state 
regulations 

Be prepared for mixed responses from the 
different federal government agencies 

Appreciate challenges in banking and lending
Take a conservative approach, slow down and 

consider the risk management 
Be wary and prepare for “gold rush” mentality
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Whether a prohibitive or 
permissive decision, action is 

necessary!



Questions
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Lael Echo-Hawk
Attorney, Garvey Schubert Barer
206-816-1355
lechohawk@gsblaw.com

Tracie Stevens
President, Coast Salish Consulting
(425) 422-0680
Tracie_Stevens@CSCLLC.net

Stephanie Boehl
Attorney, Garvey Schubert Barer
206-816-1506
sboehl@gsblaw.com


